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ABSTRACT
Canada is one of the few jurisdictions in the world where cannabis
for personal and recreational purposes is legal. Prior to October 17th 2018,
the possession of any quantity of cannabis was a criminal offence, making
individuals vulnerable to onerous criminal sanctions. The legislative act that
resulted in the decriminalization and regulation of cannabis was framed as
a means of advancing public health goals and reducing inequalities. Those
once engaged in low level cannabis activities were no longer subject to
criminal sanctions within Canada. However, the criminal status and
practices upholding the prohibition of cannabis continues at Canada’s
borders and international ports of entry. Individuals are still subject to
criminal sanctions if caught entering Canada with cannabis. This thesis
explores the enduring prohibition of cannabis at Canada’s international
ports of entry from the perspective of its theoretical oppressive elements. I
will examine the theoretical risk of state-propelled discrimination resulting
from the continued prohibition of cannabis at the Canadian border by
referencing sources of knowledge and applying that against the conditions
surrounding law enforcement at Canada’s international ports of entry.
Conclusions drawn about the possibility of discriminatory practices at the
border will depend on existing knowledge. Generalizations regarding the
theoretical risk of racist practices surrounding the continued prohibition of
cannabis on the Canadian side of the Canada-U.S. divide will be made by
referencing issues afflicting racialized populations in Canada.
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CHAPTER 1
Introduction
This thesis will explore the relationship between policing and
discrimination at the Canada-US border, using the case of illicit cannabis
possession. On October 17th, 2018, cannabis became a legal and regulated
substance in Canada for recreational consumption (Department of Justice,
2019). Despite having reached this reformative milestone in the Canadian
criminal justice system, prohibition still persists at border crossings. To import or
export cannabis across Canada’s borders is still a serious crime in Canadian
statutes (Government of Canada, 2020).
The legalization of cannabis in Canada proceeded an era of criminal
prohibition which was characterized by the disproportionate and discriminatory
application of criminal laws. Non-white people are more likely to use cannabis,
and they are more likely suffer from health complications related to excessive
cannabis use (Wu, Brady, Mannelli, & Killeen, 2014). Race is a unique predictor
of criminalization among those who consume cannabis (Ream, Johnson, Dunlap,
& Benoit, 2010). The literature shows that those belonging to racialized groups
illegally in possession of cannabis have a greater risk of suffering from the
negative connsequences of criminalization (Gaston, 2018; Netherland & Hansen,
2016; Ream et al, 2010). These consist of being the subject of coercive police
action (Tobias & Joseph, 2018), and experiencing restrictions on employment,
social integration, and mobility imposed with the associated stigmas of obtaining
a criminal record (Ispa-Landa & Loeffler, 2016; Travis, 2003). Although there is
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no official policy of racial profiling at Canada’s borders, a combination of
protectionist redirection, a perceived overlap between nationality and race, bias
in individual officer discretion, and racialized risk knowledges contribute to an
environment conducive to the racialized enforcement of colour-blind laws (Pratt &
Thompson, 2008).
I will examine the theoretical risk of state-propelled discrimination resulting
from the continued prohibition of cannabis at the Canadian border by referencing
sources of knowledge and applying that against the conditions surrounding law
enforcement at Canada’s international ports of entry. This is to be done in part by
referencing issues afflicting racialized populations in Canada, which includes an
overview of relevant research referring to issues of systemic racism in the
processes of the criminal justice system, an examination of existing literature
demonstrating that racist practices in law enforcement extends to the practices of
Canada’s border officers. The enforcement of Canada’s customs laws in relation
to marijuana carries the theoretical risk of continuing to marginalize racialized
individuals, groups, and communities crossing the Canada-U.S. border, a welldocumented phenomenon present within Canada’s borders prior to the
decriminalization and regulation of marijuana.
There are four land ports of entry that are of particular interest in studying
the intersection of race and policing at the US-Canada border. These consist of
the Tunnel and Bridge between Detroit, Michigan and Windsor, Ontario, the
Peace Bridge coming into Fort Erie, and the Seaway International Bridge coming
into Cornwall Island. These land ports of entry accommodate personal and
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commercial travel, and the bordering communities have a history an intertwined
history of racialization with their respective states and the establishment of
border control zones. I plan to draw conclusions about the possibility of
discriminatory practices at the border by drawing upon existing knowledge and
making generalizations regarding the theoretical risk of racist practices
surrounding the continued prohibition of cannabis on the Canadian side of the
Canada-U.S. divide.

Criminological Significance
According to Statistics Canada, of roughly 48,000 cannabis-related
charges laid by police in the year 2017, 80% of those charges were for personal
use possession (Government of Canada, 2021). Those charged under the former
regime of criminal prohibition experienced being disproportionately targeted by
criminal justice interventions and often belonged to socially marginalized and
racialized low-income groups (Kaiser, 2016). In Canada and the United States,
the move to decriminalize and regulate cannabis was framed as a means of
mitigating, though not eliminating, the discriminatory effects of enforcing
prohibition (Potter &Weinstock, 2019).
Discrimination in the criminal justice system functions as a result of the
intricate combination of multiple factors. The impact of historic social coercion
against immigrant populations are represented in racial disparities observed
within the contemporary practices of criminal justice institutions (Banting, 2011).
Social coercion translates into disproportionately punitive sentencing impositions
applied in a discriminatory manner by the judiciary (Webster, 2012), and the
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street level heavy-handed enforcement of prohibitive laws by militarized agents
of the state against marginalized groups in society (Beckett, Nyrop & Pfingst,
2006; Mosher, 2016).
The disproportionate impact of prohibition must be recognized as being
the consequence of broader policing practices and ridged institutional habits
(Owusu-Bempah, 2019). Carding for example, is a police practice that is known
to proactively effect people in marginalized communities at disproportionate
rates. The Toronto Police Service, were laying criminal charges for cannabis
possession in high numbers of instances where the accused was carded.
Carding is a coercive practice compelling individuals to identify themselves to the
police at their request (Tobias & Joseph, 2018). Carding in Toronto was
positively correlated with an increase in simple cannabis possession related
charges in the era of cannabis prohibition (House Introduces Marijuana…, 2018;
Owusu-Bempah, 2019).
It is presently legal to possess and travel with up to 30 grams of dried
cannabis domestically within Canada; however, travelling with any quantity of
cannabis to or from Canada’s borders (without making a declaration of
possession) continues to remain a serious criminal offence (Canada, 2020). The
continued renewal of the criminal prohibition of personal use cannabis at the
border is inconsistent with the governments social-justice intentions around
legalization.
The Liberal Party of Canada’s commitment to legalize marijuana was
framed as the promotion of social justice objectives, supporting prevention
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programs, enhancing public health messaging, by way of eliminating all criminal
sanctions for simple possession, and retroactively erasing the criminal records of
those previously convicted of simple cannabis crimes (Wesley, 2019). In April
2017, in the lead up to the legalization of cannabis, Prime Minister Justin
Trudeau in a VICE townhall recognized the racial disparities which exists in the
enforcement of cannabis laws (Ling, n.d.). He acknowledged his younger brother
was once criminally charged with the possession of cannabis, and because of his
family’s privileged position, he got off those charges (McAleese, 2019). Trudeau
further added that had his brother been of a different race or social class, the
outcome would have likely been least favorable for his interests (McAleese,
2019), likely resulting in a criminal record. This might have resulted in the public
visibility of his criminal history, and consequently denial of access to
employment, higher education, or public housing (Ispa-Landa & Loeffler, 2016).
The governing Liberals therefore recognized the underlying unfairness of
applying criminal prohibition throughout Canada.
The differing burdens that a criminal record places on society varies
between levels of racialization (Ispa-Landa et al, 2016), with about 49% of black
males experience one arrest by the age of 23; whereas, only about 38% of white
males have one arrest by the same age (Brames, Bushway, Paternoster &
Turner, 2014). The lingering effects of a criminal record reproduces
discrimination in the community, despite the fact that someone with a stagnant
criminal record containing minor crimes is unlikely to reoffend. (Bushway,
Nieuwbeerta & Blokland, 2011).
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At Canada’s borders, the continued prohibition of cannabis carries the risk
of criminalization, having an impact that far outlasts the offence being processed
through all levels of criminal justice processes. The stigma associated with a
criminal record causes significant hardship for people who are already
experiencing the marginalizations of belonging to low-income class or racialized
group (Pager, 2018). Travis (2003), refers to the many “invisible” consequences
of criminalization which typically occur outside of the administrative formalities of
criminal justice system. Having to carry a criminal record limits an offender’s
capacity to obtain public housing, have broad access to employment
opportunities, move beyond a specific geographic region, and achieve an
advanced education (Travis, 2003). Canadian research demonstrates that
discrimination in employment, education, or housing significantly interferes with
one’s ability to substantially integrate in the community (Murphy, 2018).
The conditions around the continued prohibition of marijuana at the border
is conducive to the unfair application of criminal prohibitions against marginalized
groups. This is the case because the disproportionate and heavy-handed policing
of racialized individuals and communities in Canada is a well-documented
phenomenon (Hayle et al, 2016; Jackson & Carroll, 1981; Wortley & OwusuBempah, 2011), and this contributes to broad feelings of mistrust against the
police (Cao, 2011; Grothoff & Mcneeley, 2015; Fry, 2013). The continued
renewal of the war on drugs in Canada persists to construct racialized groups as
belonging to high-risk categories for offending behaviour; therefore, resulting in
the ritualized state-violence they experience (Jensen & Gerber, 1993; Gordon,
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2006; Beckett, Nyrop, & Pfingst, 2006). National, ethnic, and racialized groups
are referenced as having a higher propensity to engage in illicit drug activities, as
was highlighted in a bi-lateral report prepared by the law-enforcement agencies
of Canada and The United States (United States-Canada Border Drug Threat
Assessment, 2004). Moreover, assumptions about which racialized groups may
engage in illicit drug activities are compounded by the documented existence of
discriminatory practices by law enforcement officials at Canada’s borders (Pratt &
Thompson, 2008; Pratt & Templeman, 2018; Jackson & Carroll, 1981). In sum,
despite the legalization of cannabis within Canada’s borders, the cycle of statepropelled discrimination related to the prohibition of this substance would in
theory continue at Canada’s international ports of entries and border inspection
facilities, in light of continued criminalization at the border (Government of
Canada, 2020).
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CHAPTER 2
Theoretical Framework

Conflict Framing of Borders and Crime
The administration of border rules by law enforcement authorities increasingly
depends on the application of coercive criminal statutes (Stumpf, 2017). Carrying out the
duties of immigration and customs enforcement involves tactics which closely resembles
the process of criminalizing individuals by Canada’s internal police forces (Atak, Hudson
& Nakache, 2019). So, despite the decriminalization and governmental regulation of
cannabis within Canada’s borders (Cox, 2018), the legal status and enforcement
practices surrounding cannabis at Canada’s international ports of entry persists
unaffected (Canada Border Services Agency, 2019). The existence of discriminatory
practices by Canadian law enforcement officials at the border is already a documented
phenomenon (Pratt & Templeman, 2018; Pratt & Thompson, 2008), facilitated by broad
levels of discretionary decision making (Pratt & Sossin, 2009), and individualized
working knowledges of border officers tasked to raise suspicion against individuals and
groups of the travelling public (Pratt, 2010). These common policing practices at the
border attempts to allocate finite investigative and enforcement resources against
individuals perceived to be more likely to engage in criminal behaviour (Hornqvist, 2006).
The disparities experienced in the criminal justice system by marginalized classes of
people in Canada during the era of cannabis prohibition (Gordon, 2006), can
theoretically continue to persist at Canada’s official border ports of entry in an era of
legal regulation.
Classical theorizations of borders examine the meaning imposed by the state and
the functionalities defined by legislation and institutional practices (Arieli, 2016). The
significance of the geographic location of a border, the economic, political, and
8

militaristic variations between neighboring countries and foreign relations are the primary
focus of traditional border studies. The collective self-ascribed identity of the populous
gives meaning to the boundaries which provides physical separation from the socially
constructed outsiders (Kolossov, 2005). Neighbouring states with an operational degree
of bi-lateral cooperation use their border to facilitate relations in conjunction with wider
domestic political processes (Henrikson, 2000), serving the various sovereign functions
of national security, societal desires, and economic needs (Arieli, 2016).
Borders work to paradoxically obstruct mobility whilst simultaneously facilitating
human interaction. For adjacent cooperating states, the border functions to foster
cooperative opportunities with little room for conflict (Starr, 2016). From this perspective,
the border also excludes those considered unfit to enter a jurisdiction, based in the
rationalizations of the state rife with latent notions racial superiority and racialized
systemic practices. Neighboring democracies managing a good degree of cooperation
often share nationalistic resentments towards foreign nationals and espouse antiimmigrant rhetoric which transcends international boundaries (Nowicka, 2020). The
widespread reach of the state’s racial hegemony makes it so that the policing dominant
racial values need not explicitly refer to race (Razack, 1995). Research shows that law
enforcement activities can function as direct attacks on the economically impoverished,
racialized communities, and on immigrant populations (Silliman & Anannya, 2002).
Perspectives related to the field of conflict theories are best suited to explain why the
police treat individuals differently on the basis of their racial background (Hayle, Wortley,
& Tanner, 2016). Conflict theories on crime hold that groups in society who hold more
resources and incidentally more power, use their leverage to influence legislative
processes and institutional practices to promote biased conventions. In turn, the function
of criminal law and law-enforcement practices serve the interests of the ruling class, in
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conflict with the interests of those subjected to the discriminatory processes of the
state’s institutions (Lilly, Cullen, & Ball, 2019). This perspective on crime holds that all
crimes defined in legislation are the offsprings of socially constructed labels ascribed by
powerful groups against more vulnerable groups (Quinney, 1970).
The existence of constructed differences between people and groups of varying
socio-economic classes is fundamental to the conflict perspective on crime (Hayle et al,
2016). In this view, criminal law functions to oppress people marginalized as a function
of their identity. The legislative process of defining crime is rooted in the socially
constructive process of ascribing the label of deviance to certain activities and
behaviours (Quinney, 1970). Law enforcement uphold criminal legislation by targeting
categories of behaviours considered criminal, looking to racialized groups when there is
an underlying assumption these groups have a greater propensity to engage in
criminality (Novak & Chamlin, 2008). Criminological research in the developed world
demonstrates that the foundation of the hostilities between racialized groups and the
police are fixed in unequal social structures reflected in part by the legislative and
administrative elements of the criminal justice system (Jackson & Carroll, 1981).
Applying the coercive powers of the police towards repressed and marginalized
communities stems from unequal social structures are represented in criminal laws,
which function to protect from threats posed against dominant groups (Cureton, 2000).

State Securitization and Border Politics
Physical control of a border is one of many sovereign expressions. Assertions
of sovereignty are not merely productions of nature and innate human behaviour
(Elden, 2006), but rather it is a fluid concept that depends on the state’s proactive
decision making and action taking (Barkin & Cronin, 1994). The use of coercive
powers against the “non-citizen,” such as detainment and deportation, is rooted
10

in the idea of sovereign protection of the citizens’ security and economic
prosperity (Pratt, 1999). As Arendt (1958) explains, human rights may appear
innate in nature, yet they are highly dependent on one’s connection with their
community, country, and the state at large, which is largely consistent with
nationality laws framing the criteria for citizenship. The criteria for citizenship is
dependent on the ideological foundation of the state, which is often based in
notions of racial superiority (Arendt, 1958 pp. 267-2), and the inevitable racism
forms the conditions for violence and oppression (Owens, 2017).
The imposition of restrictive measures at national borders proactively
reinforces the ideological foundation of the state (Kapoor & Narkowicz, 2019). In
conjunction with notions of protecting the sovereign integrity of Canada,
racialized risk information forms an ideological foundation for the discriminatory
application of the law at the border (Pratt & Thompson, 2008). The increased
circulation of goods, and the proliferation of travel are biproducts of an evolving
globalized world (Fassin,2011). This is evidenced in the existence of passports,
nationality documents, and other forms of identification, visible particularly at
international ports of entries such as airports (Czaika, Haas & Villares-Varela,
2018). The process of entering a foreign territory, return to a country of origin, or
in some cases exiting requires some form of authorization (Torpey, 1999). The
imposition of visa conditions by some countries against the nationals of other
countries categorizes travelers according to perceived risk, then subjects them to
administrative processes that function to coerce and curb movement (Neumayer,
2010).
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The act of securing the border involves making risk assessments at the
level of the individual and acting in accordance with those perceived risks
(Hörnqvist, 2006; Pratt, & Sossin, L, 2009). This process is enabled by the fact
that at a point of entry, all arrivals are sorted based on nationality, and all
persons become known and come into contact with state authorities. The use of
pre-determined risk profiles by border authorities often covers a range of
attributes that extend across social groups and classes of people (Pickering &
Ham, 2013). Conventional approaches to creating risk profiles include; compiling
knowledge and experiences derived from law enforcement organizations, the
collection of intelligence specific to the criminal threat being examined, and
communicating the information to law makers and parliamentary authorities to
devise laws and procedural rules for managing perceived risks (Albrecht &
Kilchling, 2002).
The enhancement of identification technologies, such as passports, has
empowered countries to better enforce restrictions on movement. To enter,
transition through, and sometimes exit a country, travelers require some
authorization assigned in part on the basis of their nationality (Torpey, 1999).
Crossings an international boundary subjects travelers to the legal conditions of
the jurisdiction they are attempting to enter (Meloni, 2017). Those presenting
themselves to state officials operate on the assumption that they have the valid
authorization to enter another jurisdiction (Makaremi, 2009), yet factors beyond a
traveler’s control including race and gender which produce the conditions
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conducive to the creation of racialized laws and institutional practices (Williams,
2011).
In the post 9/11 world of border policing, race, gender, and class are factors
that make the differential effects of border law-enforcement particularly visible
(Basham & Vaughan-Williams, 2012). Those constructed as belonging to
racialized “out groups” are subject to the status degradation processes of the
criminal justice system (Cacho, 2012). Laws function to construct outsiders by
categorizing behaviors which function to exclude those who do not fit in the
predominant set of normative values (Henry et al, 2014). Police work operates in
the confines of these commanding hegemonic principles. Communities in border
regions may observe noticeable changes in the processes of security
reinforcement (Sabo et al., 2014).
The widespread imposition of surveillance technologies and security
enhancements changes behaviors (Foucault, 1975), this has an impact on transborder travelers, and neighboring communities. Border anxiety impacts social
relations in communities on either side of the boundary (Vance, 2011), and
contributes to a sense of mistrust in authorities. Compounding the mistrust
experienced by neighboring communities is the state’s characterization of the
respectable citizen, which falls within a dominant racial framework (Kapoor &
Narkowicz, 2019). Racialized policing at the border boils down to the actions of
individual militarized bureaucrats, within the confines of their job, perpetuating
internalized stereotypes, further reinforced by institutional practices and policy
limitations (Mutsaers, 2014).
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CHAPTER 3
Literature Review

Policing & Race in Canada and at the Border
The extent police can exercise their powers in Canada is limited by the
standards of law defined in the constitution. Citizens are protected from arbitrary
and over-zealous police practices, through constitutional standards and systems
of accountability administered by judicial and quasi-judicial bodies (Stober,
1992). The police thereby depend on the cooperation of citizens in conjunction
with their investigative powers to carry out their duties (Shjarback, Nix, & Wolfe,
2018). This traditional model of policing in Canada requires that police have
“Reasonable and Probable grounds” of suspicion to escalate their use of
investigative powers as police (Pratt, 2010). Border officers on the other hand,
carry out their policing duties on lowered grounds of suspicion known formally as
“reasonable suspicion” (Customs Act, 1985).
The Canada-U.S. border is the world’s longest undefended border, where
transnational trade and travel flourish (Clausen, 2012). The boundary is also a
region exploited for illicit purposes, which often involves the participation of
surrounding communities (Karibo, 2012). Border officials, who are responsible for
securing the border, operate on readily apparent expressions of sovereignty,
facilitated by systems of information sharing (Weber, 2013), categorization of risk
(Neumayer, 2010), and racialized risk knowledges (Pratt & Thompson, 2008).
The Customs Act (1985) affords Canada Border Service Officer’s
enhanced powers to carry out extensive investigations against travelers on
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almost non-existent burdens of suspicion, such as taking up decisions to search
personal belongings (Pratt, 2010). Border officials do not depend on the
cooperation of the public when using intrusive investigative techniques against
travelers (Blackwood, 2015). The discretionary capabilities of border officers are
significant components of their occupational identity, similar to domestic police
officers, yet they are especially known for their capacity to choose who to stop
and where to allocate investigative resources (De Lint, 1998). Relative to the
number of travelers coming across any particular border, limits on enforcement
resources forces agents of the state to proactively select where to direct their
finite ability to impose control (Hörngvist, 2006).
Border officers are known to rely on ethnicity, skin colour, and country of
origin as legitimate components of the selective and proactive policing approach
(Brouwer, Van Der Woude, & Van Der Leun, 2017). Canadian border officers
have in interviews, acknowledged the utilization of nationality and race profiles in
making selective enforcement assessments (Pratt & Thompson, 2008). They
assert that using racial and nationality indicators to make such categorizations is
often essential to maintain administrative fluidity, often involving the
categorization of travelers into one of two broad categories of ‘high’ and ‘low’ risk,
and focusing almost exclusively on high-risk travelers (Pratt, 2010). In light of
these revelations, the Canada Border Services Agency says their officers are
trained to maintain cultural sensitivities, and their organization has no official
policy allowing for discrimination on the nationality, race, or religious
characteristics of incoming travelers (The Province, 2007).
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For travelers who are non-racialized citizens of the state, intrusive policing
measures at the border may inflate their sense of national pride (Bradford,
Murphy, & Jackson, 2013). This is because they feel the state is, to their benefit,
proactively engaging in protectionism resulting from the securitization measures.
To the contrary, citizens of the state who belong to marginalized groups may
identify their interactions with border enforcement as being unfair and prejudicial
(Bower et al, 2017; Tyley & Blader, 2003). On the reciprocal end of travelers’
experiences, border police acknowledge that they may begin to develop feelings
of resentment towards particular groups through the course of their careers
(Brouwer, 2017). The process of randomly selecting individuals for inspection
has the potential to create feelings of exclusion by conveying the underlying
alienating sentiments of the state (Harkin, 2015), that functions to place people’s
sense respectability as complaint citizens on precarious foundations (Bradford et
al, 2014). Travelers who embody the subjective feelings of unfair treatment at the
hands of state officials have the potential to feel withdrawn from the country of
their citizenship and withdraw significant elements of their compliance with state
officials in the future (Madon, Murphy, & Cherney, 2016).
Borders defining the physical limitations of national sovereignty have
always functioned to create physical and symbolic boundaries to maintain the
exclusionary structures of the state (Villegras, 2015). The exercise of police
powers are reproductions of societal sentiments and legislative rules intended to
restore and maintain order (Levi & Hagan, 2007; Henry et al, 2014), all framed in
the evolving sentiments and idealizations of the state (Elden, 2006; Barkin &
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Cronin, 1994). Likewise, borders operate within a dominant framework of racial
superiority (Razack, 1995), to reproduce the meaning ascribed to it by the state,
and to represent the intricacies of the locality where a border inspection facility is
physically located (Arieli, 2016; Makaremi, 2009).

Racialized Policing
The over-policing of ethnic minorities in developed countries is common
(Antonopoulos, 2003). Australian police are known to commonly exceed their
powers, defined by law, to coerce the aboriginal population (Thorpe, 1987).
Aboriginal youth, in comparison to non-aboriginal youth in Australia, are also
much more likely to be stopped and questioned by the police (Perrone & White,
2000). In the United States, the practice of stopping and searching motorists is
widely believed to be conducted against racialized drivers (Zingraff, Smith, &
Tomaskovic-Devey, 2000). Canada fairs no differently. In a survey conducted on
police encounters with racialized individuals, Black respondents reported feeling
more vulnerable to police stops, and they were most likely to report experiencing
multiple encounters with the police in a relatively short period of time (Wortley &
Owusu-Bempah, 2011). Racialized high school youth in Canada reported being
stopped and searched more often by police relative to white pupils (Hayle et al,
2016). Black Canadians also rate police stops as being more negative and
coercive in nature relative to their white counterparts (Wortley et al, 2011).
African-diasporic groups in Canada suffer from the complexities of
systemic racism and embedded structural barriers creating the conditions for
social marginalization and overrepresentation in the criminal justice system
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attributable in part because of their visible minority status. First-generation black
Canadians and black immigrants report feeling the discriminatory effects of police
encounters and judicial proceedings made against them. Neighbourhoods
characterized by a strong presence of racialized inhabitants are known as “highly
deviant” by police, resulting in the allocation of more criminal justice resources in
these areas, against those people to suppress undesirable behaviour (Peirone,
Maticka-Tyndale, Gbadebo, & Kerr, 2017). In a series of interviews conducted
with RCMP officers stationed in Vancouver, it was made obvious that within
police ranks, and in the relationship between the police and the community,
racist, sexist, and homophobic views are common. These officers acknowledged
the existence of racist views, and recognize the danger of developing negative
views towards a particular group over the course of their careers; however, they
deny the existence of widespread systemic racism within the institutions and
practices of the criminal justice system (Ungerleider, 1994).
The trend of mistrust in police exists in the view of many racialized
communities in Canada (Cao, 2011). Broad feelings of mistrust towards the
police can be attributed to inequalities that exist within social structures devising
laws, defining crime, and practicing biased policing (Jackson et al, 1981).
Canadian common law developed historically to reinforce what was considered
to be common sense notions, guided by a set of structurally fixed cultural norms
(Henry, Tator, Smith, & Brown, 2014). Racial profiling in Canada functions as a
coercive means of imposing social control, and racialized policing in Canada is
an evolutionary manifestation of racial profiling, and historical social coercion

18

(Henry et al, 2014). Those who frequently have negative interactions with lawenforcement are often housing insecure, belong to socially stigmatized minority
race and gender groups, and are more likely to engage in substance abuse and
other self-destructive behaviours (Lipperman‐Kreda, Wilson, Hunt, Annechino, &
Antin, 2020).
In Canada, the trend of incarcerations related to drug offences was
accelerated in the enforcement of criminal provisions which sanctioned the
simple possession of marijuana, that often-afflicted racialized individuals and
communities. The 2018 legalization of cannabis in Canada likely had the effect of
giving a slight reprieve to those who constantly came into contact with law
enforcement in drug related cases. The Canadian government formally
acknowledged in the past that the intention of prohibition to reduce the supply
and end-user demand for illicit drugs was never achieved (Kaiser, 2016). The
United Kingdom Policy Commission (October, 2012), acknowledged that
personal use of drugs is not a common cause of problems for society; however,
this fact is frequently ignored or disputed by politicians attempting to garner
support for their policies (A Fresh Approach to Drugs, 2012). The disparities that
exists between the goals of drug prohibition and the heavy-handed approach of
law enforcement in the criminal justice system creates an environment conducive
to broad levels of communal mistrust against the police amongst marginalized
groups (Lipperman-Kreda, Wilson, Hunt, Annechino, & Antin, 2020).
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Discretion and the Border
Law enforcement exercises a considerable degree of discretion when
taking actions to ensure people adhere faithfully to the laws of the state. The
police may use their discretion to engage with people in a fair manner, or they
may engage in biased and unfair practices (Menifield & Ward, 2017). Culturallyconstructed notions of deviance act as the framework guiding police work
(Mastrofski, 2004; McDonald, 1973; Novak & Chamlin, 2008). As a matter of
discretion, Fridell (2004), defines racially biased policing as the inappropriate
consideration of race and ethnicity in deciding how to use law enforcement
interventions. This definition encompasses elements of law enforcement action to
include, the use of force, charges, or arrests made in encounters with racialized
individuals (Mosher, 2011). Those who come into conflict with law enforcement in
Canada, are more likely to experience the negative outcomes of police discretion
as a result of structural vulnerabilities experienced by socioeconomic
disadvantage and social group marginalization (Greer et al., 2020).
Discretionary decision making at the border begins when an individual
presents valid documentation and claims legitimate reasons for entry into the
territory of a state (Makaremi, 2009). Every individual coming through a legal port
of entry is closely monitored by authorities, yet limited resources means that
everyone cannot be subject to the same high levels of scrutiny (Hörngvist, 2006).
Singling out people for inspection mitigates the administrative burden of
thoroughly screening each passenger. Finite resources are conserved through a
process of selective control (Hörngvist, 2006) Thus, while every traveler is
vulnerable to the arbitrary nature of a random and extensive examination by
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border officers, not all travelers are equally vulnerable (Côté-Boucher, 2015;
Salter, 2008). Drug couriers do not always follow a specific set of
characterizations, they sometimes come from a variety of national, racial, and
socio-economic backgrounds (Oolman, Parker, Meehan, & Garinther, 2019).
Some are well trained in traversing international borders with drugs whereas
others are more hastily charged with the task. Some do it to supplement their
finances, while others do it out of necessity. Nationality and ethnicity have no
bearing on the risk of one being a drug courier, rather, the most reliable
indicators of identifying a drug courier are related to behaviours, mode of funding,
and manner of travel (Oolman et al, 2019).
The utilization of discretion by law enforcement is not exclusively based on
whether to charge and/or arrest an individual, but it also extends to decisions
made on using investigative and interrogative tactics to seek out grounds for
arrest (McDonald, 1973). It has been demonstrated in British Columbia that those
found to be in possession of illicit drugs other than cannabis are more likely to be
charged (Greer et al, 2020). Further, static factors of the offender such as prior
convictions, social group marginalization, or belonging to a lower income class
makes people structurally vulnerable to negative outcomes resulting from the
exercise of police discretion in simple drug possession interactions (Greer et al.,
2020). Systemic issues in the enforcement of illicit drugs stem from decisions
made by the government to view and remedy personal drug use as an issue akin
to deviant behaviour, resulting in treatment being consistent with other crimes
(McDonald, 1973).
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Canadian laws, operating under the provisions of the Charter of Rights
and Freedoms, formally prohibits use of racial profiling in selecting and isolating
individuals suspected of engaging in criminal behavior (Mosher, 2016). Instances
of racial profiling occur when agents of the state utilize their discretion when
undertaking policing duties, most prominently in settings where discretion is
broad such as border crossings or airport security checks (Billah, 2016;
Blackwood, 2015; Pratt, 2010; Pratt & Sossin, 2009). Allegations of racial
profiling in these settings are often struck down by pointing out known facts about
the accused party’s involvement in criminal activity. Refuting the existence of
racially-driven practices at Canada’s border by pointing out the facts of an
offence is redundant because it does not account for other factors such as an
examination of the processes governing who gets selected and isolated for
inspection (Billah, 2016). The utilization of discriminatory practices to gather
evidence and prosecute individuals is not acceptable in principle and practice,
even if an individual is found to be engaging in deviant behaviour (Peirone,
Maticka-Tyndale, Gbadebo & Kerr, 2017).

Racialized Policing at Canada’s Borders
The CBSA and their officers are responsible for enforcing immigration,
customs, and criminal laws; however, unlike other factions of law-enforcement in
Canada, they enjoy high levels of discretionary powers and decision-making
abilities (Côté-Boucher, 2015). This is due to the fact that, legally, border officers
are subject to lowered standards of suspicion (enhanced discretion) when taking
upon decisions such as random searches and seizures (Pratt, 2010). Research

22

has demonstrated that common values and norms guide everyday police officer
decision making, thus making it so that officers can choose which crimes and
behaviours they want to target (Loftus, 2013).
There are a number of factors which exert influence over officer decision
making (Satzewich, 2014), especially at the border. This is primarily driven by the
use of typifications which attempts to assess a traveler’s propensity to engage in
illicit activities (Curry, 2003). The nationality of travelers, although officially
separate from race, frames the ‘legitimate’ scrutiny of certain passport holders
(Pratt & Thompson, 2008). Additionally, age, race, economic class, and gender
subjects travelers to regular and ritualized examinations as evidenced in the case
of U.S. citizens and residents travelling into the United States from Mexico for
school or work (Bejarano, 2010).
The exercise of discretionary powers are reproductions of the context in
which a border point of entry exists. Political, social, and economic factors
represented in the locality a port of entry is situated in can produce differences in
how the same laws are applied differently (Makaremi, 2009). The variable and
discretionary actions of individual border officers are reflective of the context and
issues present in everyday social life (Fassin, 2011). In Canada, and the United
States, businesses and individuals are consistently changing their behavior to
meet the changing demands of the dynamic nature of the international boundary
(Vance, 2011). Law-enforcement discretion is a feature of localized work-place
culture, and broader institutional practices (Mastrofski, 2004). Additionally, the
exercise of discretionary powers by border officers could be reflective of
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personally held political or ideological agendas (Pratt et al, 2009),
notwithstanding the environmental context those decisions take place in.
The perceived drug threat at the Canada-U.S. border is actively being
remedied through the enforcement actions of border officials (United StatesCanada Border Drug Threat Assessment, 2004). The U.S. authorities have
expanded their enforcement activities beyond the International Boundary, to
include inland enforcement of illicit cross border activities. The practice of
displacing border enforcement well beyond the Canadian boundary resulted in
frequent interrogations and detention of Latino and other racialized communities
(Barrick, 2015). Similarly, at the Canadian border, seeking out and isolating
“illegitimate” travelers is a process that conflates protectionist redirect with risk
knowledges consisting of nationality, race, and skin colour (Razack, 1999).
Canada Border Services Officers use the language of nationality to frame the
targeting of racialized groups. Criminal profiles associating propensity for
criminality with nationality are completely acceptable in the border services;
however, making distinctions between nationality and race are in practice,
difficult to sustain (Pratt & Thompson, 2008).
The creation of criminal provisions falls exclusively within the domain of
the federal government of Canada, defined mainly in the Canadian Criminal
Code and consolidated legislation such as the Controlled Drugs and Substances
Act (Sources and Canadian Criminal Law, 2021). The subject of prohibition is
defined by an act of parliament, which functions to describe the specifications of
the barred item and the associated sanctions with breaches of the law (Priel,

24

2019). The reason for applying criminal prohibitions against certain drugs is in
part because there is wide societal recognition that the abuse of certain drugs
has real negative physiological effects (Macklay, 2018). Further, those overcome
by addiction were always viewed as being enslaved, an outcast from the
community truly not free until they fully abstain and reclaim their liberties from
drugs (Macklay, 2018). However, beyond surface level rationales, the
criminalization of prohibition is an issue that negatively affects individuals,
groups, and communities already experiencing the marginalities of race and
social inequality.

The War on Drugs in Canada
Since the 1980s, Canada chose to follow the path of U.S. law enforcement
agencies by increasing their enforcement efforts of criminal statutes that prohibit
drugs. The increased focus of law-enforcement on low level drug offences,
known as the ‘war on drugs,’ was associated with an increase in the
representation of black people and other racialized groups in the processes of
the criminal justice system (Tanovich, 2006). The issue of systemic racism in the
judiciary is recognized by case law in Canada. The Ontario Court of Appeal, in
the case of R. v. Brode (Q.) 2003, ruled that a history of systemic racism can
contribute to disproportionate sentencing outcomes; therefore, the sentencing
process should take into account the experiences African Canadians history of
and experiences with systemic racism (R. v. Brode, 2003).
Historically, the negative influence criminalization has had on racialized
communities is a well-documented phenomenon (Courtwright, 2001). Canada’s
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war on drugs was initiated in conjunction with the development of the first
national drug strategy in 1982 (Khenti, 2014). The conservative led government
at the time allocated more money and resources to strengthen the enforcement
of existing criminal prohibitions (Boyd & Carter, 2015). Canadian politicians were
actively constructing the drug threat through the dissemination of anti-drug
talking points and the creation of more punitive legislation, driving the criminal
justice system to unreasonably target those perceived to be involved (Jensen &
Gerber, 1993). In 1988, the Canadian government approved legislation
enhancing prohibitions on drugs by imposing criminal sanctions on paraphernalia
and broadening police powers to stop and withhold suspected drug offenders’
assets (Erickson, 1992). Progressively, the 1982 National Drug Strategy evolved
into the Canada Drug Strategy (1992), which coincided with the continuation and
inflation of funding for punitive enforcement measures, and the introduction of
extra-prohibitive legislation including further restrictions on literature perceived to
promote drug use known as ‘drug literature’ (McCann, 2008).
Since the 1980s informal start of the war on drugs in Canada, black
Canadians, particularly in the province of Ontario, have been the persistent target
of law-enforcement action (Statistics Canada, 2006). The war was framed as the
legitimate targeting of high-profile drug distributors and offenders, but in reality
the majority of drug arrests since the 80s have been strictly for cannabis, and
about three quarters of those charges have been for simple possession
(Dauvergne, 2009). The war on drugs in Canada is associated with an overall
increase in the overrepresentation of racialized groups in the criminal justice
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system (Gordon, 2006). The mechanism driving this trend was the creation of
criminal profiles which conflated identifiers for criminality with racial elements,
resulting in the over-policing of marginalized communities and low-level drug
offenders (Tanovich, 2006 pp. 87-89).
Despite the increasing number of arrests since the 1986 start of the “war”
in Canada, evidence shows that drug distribution and consumption was on the
decline in Canada (Adlaf, Reginald & Margaret, 1991). There was little evidence
of an emerging epidemic of widespread drug use by the government’s own
studies and statistics (Adlaf et al, 1991). Cannabis related reports coming to the
attention of police peaked in the year 1984, and continued to decline in the
following years. Similarly, reports related to other illicit substances peaked no
later than 1989 (Addiction Research Foundation of Ontario, 1992), inconsistent
with the redirect of politicians and law-enforcement agencies actively fuelling the
war on drugs between 1985-1986 (Jensen & Gerber, 1993).
The start of the war on drugs in Canada resulted in the unprecedented
incarceration of large numbers of racialized individuals (Beckett & BrydolfHorwitz, 2020). This was due to a number of integral factors. First, there was a
relentless push by current and prospective politicians to demonstrate to the
voting public that they are anti-drug, and they supported the development of
legislation that strengthened sanctions against offending individuals (Rosenthal &
Beckett, 1998). This was further accompanied by direct support provided to local
law enforcement in the form of finances and resources, which consequently
resulted in the allocation of these resources to combat low-level drug offenders
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(Alexander, 2010). Lastly, the public was persuaded by way of news media,
where the drug threat was constructed, disseminated, and discussed which
helped garner public support for punitive criminal justice practices and the
creation of bureaucracies and institutions committed to the cause of combatting
the “drug threat” (Reinarman & Levine, 1997).
In 1995, the crime and punishment approach in Canada had been further
strengthen by the introduction of the Controlled Drugs and Substances Act,
which functioned to provide law-enforcement with upgraded powers to search,
seize, and arrest suspected drug offenders as well as introducing new mandatory
minimum sentences for convicted offenders (Erickson & Hyshka, 2010). In 2010,
the conservative Harper government revised the Canada Drug Strategy with the
intention of bringing forward more restrictive criminal legislation against illicit drug
activities (Mosher, 2011; Tanovich, 2006). This included the introduction of Bill C10 in 2012, the Safe Streets and Communities Act, which introduced further
mandatory minimums for simple and complex drug offences, effectively
expanding on the continuing war on drugs that persists to marginalize racialized
communities (Khenti, 2014). This ultimately leads to broad distrust in police, the
criminal justice system, and government within communities afflicted by overpolicing and over-representation in the criminal justice system directly resulting
from the over-criminalization of low-level drug offenders (Schneider, Park, Allen,
Weir, & Sherman, 2020).
Presently, racialized individuals are more likely to consume cannabis and
more likely to suffer from the health consequences of excessive cannabis use
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(Wu et al, 2014); however, the more contemporary evolving nature of the
disproportionately white opiate crisis has likely changed the discourse driven
framing of punitive drug policies in favor of a slightly more rehabilitative approach
(Beckett & Brydolf-Horwitz, 2020). The contemporary whiteness of the opiate
crisis has changed media coverage and drug policy to represent rehabilitative
principles and approaches (Netherland & Hansen, 2016). Research supports the
idea that depictions of drug use in the media coincides and corresponds with
timely legislative responses to those perceptions (Omori, 2013); furthermore,
research shows that over-time, the whiteness of the evolving opiate situation is
resulting in a gradual diminishment of punitive redirect (Orsini, 2017). Politicians
are increasingly shifting their punitive focus away from personal possession
offences; consequently, the historic racial disparities surrounding the
enforcement of prohibitive statutes is slowly decreasing in light of the emerging
white issues identified in modern drug discourses, all resulting from evolving
political dynamics and media discourses, showing a gradual dissolution of the
punitive war on drugs (Beckett et al, 2020).

Creation and Application of Risk Profiles
In the event of assessing an individuals’ risk to engage in deviant
behaviour, law enforcement attempts to extrapolate the characteristics of
offenders involved in previous criminal events (Boldt, Borg, Svesson & Hildeby,
2018). Soft characteristics and data points contained within past crimes such as
the offenders’ behaviour and mode of operation when committing an offence can
later be applied against individuals and groups in criminal profiles. These profiles
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attempt to predict the possibility and severity of criminality in the future (O’hara &
O’hara, 2003). Contemporary predictive policing processes depends on personbased risk assessments taking place in the context of a physical geographic
region contextualized in crime data. The algorithms used to forecast crimes are
intended to predict the likelihood of occurring criminality, but they are not
designed to specify many substantial particulars of a crime (Polansky & Fradella,
2017).
Law enforcement risk assessment is a predictive process that attempts to
determine who will get caught engaging in criminal behaviour resulting in charges
and criminal justice action (Mayson, 2019). Making risk assessments involves the
creation of risk profiles, that consists of perceived characteristics and indicators
of criminality and offending behaviour (Goddard & Myers, 2016). Risk
assessment processes attempt to minimize all anticipated impacts of crime
(Clancey, Fisher, & Lee, 2011). Forensic intelligence is concerned exclusively
with predicting criminal activity, which involves proactively gathering new
information with the intention to develop some perspective on the dynamics and
evolving profiles of criminality (Morelato et al, 2014). Traces of data are collected
and aggregated to create a set of criteria directing proactive police decision
making (Morelato et al, 2013).
Developing a criminal profile is largely dependent on the framing of risk
and the goals of relevant law enforcement agencies and legislative bodies
(Kocsis, 2006). Data is largely derived from biographical features such as age,
gender, prior criminal history, family characteristics, social interests, educational
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background, and individual personality characteristics such as physical
appearance (Kocsis, 2006). The objective is not to necessarily to identify specific
individuals’ propensity to future criminality, but rather it is to systematically
correlate the aggregate of data points against whole groups who end up coming
under the proactive scrutiny of law enforcement for perceived deviant behavior
(Morelato et al, 2014). In the case of illicit drug smugglers, criminal profiles are
developed by compiling the biographical data of known offenders. These risk
profiles evolve as more offenders come to the attention of law enforcement and
intelligence gathering agencies (Morelato et al, 2014).
Presently, research shows that most criminal justice risk assessment
profiles and tools are not effective in capturing potential criminals (Douglas,
Pugh, Singh, Savulescu, Fazel, 2017). False positives resulting from inaccurate
criminal risk assessments often results in the improper detention and
investigation of racial minorities and other marginalized groups (Shepherd,
2016). Conversely, false negatives classifying otherwise deviant individuals in
lower risk categories of criminality are uncommon (Fazel, Singh, Doll, & Grann,
2012), demonstrating a lack of reliability in criminal risk assessment processes.
Contemporary risk assessment standards in the criminal justice system
are known to be biased (Eckhouse, Lum, Conti-Cook, & Ciccolini, 2018), and
unfairly target groups that already experience the marginalizations of state-based
injustices (Risse & Zeckhauser, 2003). In legal terms, the collection of individual
data pertaining to race, nationality, religion, social interests, or gender could be
considered problematic; however, once that information is inputted into
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algorithmically driven risk-assessment systems, the consideration of problematic
data when determining one’s propensity toward criminality is inevitable (Hu,
2017; Kocsis, 2006). The collection of demographic data in the application of risk
assessment profiles creates the conditions where gratuitous discrimination
occurs when individuals become the targets of law enforcement action. (Douglas
et al, 2017; Risse & Zeckhauser, 2003).
In the United States, police use risk assessment measures and the pretext
of a minor offence to make traffic stops against black drivers who have already
been presumed to be involved in illicit drug activities prior to the initiation of more
intrusive investigative techniques (Harris, 1999). The term ‘racial profiling’ refers
to the use of race by law enforcement in developing generalizations about
deviant behaviour, thereby initiating investigations against racialized individuals
and suspected criminals (Weitzer & Tuch, 2002). Risk assessment indicators and
profiles become subject to the mental heuristics of policing bodies inevitably
making race a more reliable indicator of criminality from the perception of law
enforcement (Ungerleider, 1994). White people who become subjects of police
investigation report about 95% of the time that they did not feel coerced or
profiled into the stop; whereas 40% of black people who come into contact with
law enforcement perceive the underlying influences of racial profiling and
coercion (Weitzer et al, 2002). The use of racial profiles in the enforcement of
criminal drug provisions functions to exacerbate racial issues, and it has the
potential to be counterproductive when police choose to ignore reliable signs of
criminality when dealing with white subjects (Barnes, 2005).

32

Since the 9/11 terror attacks in the United States, the use of racial profiling
in law enforcement throughout North America has become more ubiquitous
(Blumkin & Margalioth, 2008; Amnesty International USA, 2004). The extended
use of racial profiling against suspected terrorists since the September 11 th
attacks in the United States similarly resembles the use of racial profiling in the
interdiction of suspected drug offenders in the ‘war on drugs’ (Banks, 2003).
International borders and ports of entry are characterized by law enforcement
using the language of risk, and risk mitigation (Hornquist, 2006; Pratt &
Thompson, 2008; Pratt, 2010; Pratt, 2005). The use of risk management
techniques, risk profiles, and an unrecognized overreliance on racial elements
are pervasive in the working culture of Canada Border Officers at Canada’s
international ports of entry (Pratt, 2010).
Border officers emphasize the importance of conducting their jobs in the
physical presence of the travelling public. They contend that being in the
presence of travelers face to face is essential in order to make assessments
about one’s propensity to engage in deviant behaviour at the border (Bauman,
1998). At Canada’s land borders, Canadian border officers receive almost no
advance notice of incoming travellers; whereas, at the Canadian’s international
airports, border authorities receive details of incoming passengers from airlines,
enabling the risk assessment process to begin far in advance of an individual’s
arrival (Pratt, 2010). Nevertheless, Canadian border officers are instructed to
observe individuals and make assessments on suspicion in order to reach the
minimum legal threshold of ‘reasonable suspicion’ to initiate more intrusive
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investigative techniques (Customs Act, 1985; Pratt, 2010). This is based in a
number of individual elements aggregated into clusters of indicators leading to
general conclusions and ultimately investigative action (Pratt, 2010). The
language of risk in conjunction with the use of certain indicators demonstrating
‘reasonable suspicion’ at Canada’s borders functions more to satisfy judicial
scrutiny and criminal justice safeguards, rather than making effective predictions
in catching real criminals (Maurutto & Hannah-Moffat, 2006). Commonplace
decision making at the border is characterized in part by the use of latent riskknowledges containing components of race and ethnicity, ultimately seeping
through multiple layers of criminal justice action against targeted travelers (Pratt,
2010).

Nationality, Ethnicity, Gender and Illicit Drug Activity
A bi-lateral report between Canadian and U.S. border authorities in 2004,
assessing the transnational drug threat concluded that certain national and ethnic
attributes characterize those involved in cross-border drug activity (Raaflaub,
2004). The report explicitly suggests that the movement of cannabis across the
Canada-U.S. boundary is in part the responsibility of; outlaw motorcycle gangs,
and Asian criminal organizations, predominantly consisting of Vietnamese
nationals (United States-Canada Border Drug Threat Assessment, 2004). As
Pratt & Thompson (2008) suggests, the use of nationality as an indicator of
criminality might be acceptable in the view of the law, but in practice separating
nationality and group affiliation from race is difficult to sustain. Nationality,
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ethnicity, and gender in relation to criminal drug activity share a complicated
relationship.
The criminal prosecution of any individual physically present in a foreign
country subjects them to the laws and customs of the legal jurisdiction they stand
in (Meloni, 2017). This relationship can be conceptualized through legal multilateral associations and cooperation between sovereign countries (Lambert,
2008). In 2005, an analysis of those incarcerated in the UK found that about 10%
of those on the inside were foreign nationals (defined as not possessing a UK
passport), and of all those foreign nationals, they were almost 3 times more likely
to be incarcerated for drug related offences when compared to their domestic
counterparts (Jospeh, 2006; Population in Custody Monthly Tables…, 2005). In
France, foreign nationals are overrepresented in the criminal justice system,
primarily in the pre-trial detention phase of the justice process. Most are involved
in the French justice system because of immigration offences, and if the data
was controlled for immigration crimes, the level of disparity between citizens and
foreign nationals is lowered (Tournier, 1997).
The treatment of foreign nationals in the criminal justice system of foreign
states is mainly concerned with meanings of ‘insider’ versus ‘outsider’ created in
contemporary qualifiers defined by modern political, discursive, and legislative
notions (Comaroff & Comaroff, 2004). These issues are framed in the context of
managing an underlying threat posed by foreign nationals (Huysmans, 2006).
Thereby extending the use of criminal sanctions as a way of treating the
perceived threats foreign nationals pose to domestic populations (Wacquant,
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2011). Inherently, individuals considered to possess a nationality other than that
of the country they are present are exposed to the vulnerabilities of being
considered a threat, and this limits their sense of belonginess (Hummelstedt,
Holm, Sahlström, & Zilliacus, 2021). Resistance to these limiting discourses and
racial categorizations may develop into feelings of empowered autonomy,
resulting in embodied justification to engage in deviant behaviour (Gordon,
2006).
Racialized individuals experience oppression resulting from their marginal
status on one hand, and once they have contact with the criminal justice system,
they suffer from the intersectional experiences of social marginalization,
immigration precarity, and criminal sanctions imposed through judicial processes
(Crenshaw, 1989). The intersectional experience of racialized individuals in the
criminal justice system is not directly due to the added factor of race (Joseph,
2006), but rather oppression in intersectionality is contextual in nature, meaning
these experiences will manifest themselves through the unequal economic and
social structures inherently slated against racialized individuals in the foreign
society they are physically present in (Anderson & Collins, 2013). A study
analyzing the composition of incarcerated drug offenders in the UK shows that
foreign-born black people and racially marginalized, and women are criminalized
in immensely higher numbers when compared to their white counterparts. Black
women in particular receive sentences that are disproportionately higher than
their male counterparts (Joseph, 2006). Disparities in sentencing between men
and women for similar offences suggests that forms of gender-based
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discrimination exists in the criminal justice system (Taylor, 2004). This is in part
due to broad perceptions regarding the role of women in society. The underlying
notion that women are not supposed to be involved in deviant behavior may
cause criminal justice personnel to view offending behavior from women with a
higher degree of vitriol, resulting in harsh criminal justice action and significant
disparities in sentencing outcomes (Rhoad, 2013).
The experiences of racialized foreign nationals in the criminal justice
system can be understood through intersectionality. This allows for an
understanding of experience through multiple dimensions of social categorization
(Hunt & Jaworska, 2019). Travelers entering another country can be foreign and
racialized, resulting in the corresponding negative experiences perceived by this
group. Foucault (2019), asserts that incarcerated people are contextualized by
society through varying and contradictory discourses, all existing in similar
paradigmatic situations.

Collecting Race Based Data
Researchers agree that in order to reduce racial disparities in spheres of
public engagement, the collection of race-data is essential in developing ways of
addressing inequalities (Palaniappan, Wong, Shin, Moreno, Otero-Sabogal,
2019). Research across multiple discplines has demonstrated that there is a lack
of consensus with respect to the collection and interpretation of race-based data.
Additionally, the inclusion of other factors such as social class and economic
status complicates and enriches the conclusions drawn from the interpretations
of race statistics (Bonham, Green, Perez-Stable, 2019). When studying issues
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relating to race and discrimination, difficulties arise when racial categories are
confined to a handful of fixed selections. Respondents may belong to single race,
or mixed-race categories; however, there is no universal consensus on how
reseearchers may collect, interpret, and explain the disparities between singlerace or mixed-race groups (Cabrera, Dela Cruz, 2020).
Policing agencies in Canada possess the abilitiy collect race-based data in
interactions they have with members of the public, but not all do. Similar to the
issues of uniformity encountered across spaces of academic research
(Palaniappan et al, 2019), policing bodies in Canada do not follow a uniformed
approach when collecting, interpretating, and applying the results of race-based
data in their practice (Owusu-Bempah, 2011). Those policing agencies that do
collect race-based data often do so for both offenders and victims of crime. Their
intentions in doing so however varies depending on a particular agencies goals
and operational duties (Banks, 2003). The goal of mitigating the racial disparities
in the application of criminal statutes is not the main focus of Canada’s policing
agencies. Rather, the primary purpose of collecting race data is to regulate and
improve internal practices, mainly in informing intelligence led policing (OwusuBempah, 2011). This objective is informed by the police’s desire to identify
specific individuals’ or groups’ propensity to engage in future criminality. Race
data collected in Canada by law enforcment is primarily analyzed as an
aggregate of data points ultimately used against individuals and groups
perceived to engage in criminality (Morelato et al, 2014).
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In public healthcare settings, the collection of race-data boils down to the
research subject self-identifying themselves into one or more racial categories
(Palaniappan et al, 2019). However, many policing bodies in Canada simply
report this data into their internal databases from their subjective perspective.
This data is often not made available to the public (Bruce-Jones, 2014; OwusuBempah, 2011). Therefore, the extent to which discriminatory practices lawenforcement bodies engage in is impossible to ascertain in the absence of
uniformly collected and systematically analyzed race-based statistics (BruceJones, 2014).
The Canada Border Services Agency, one of many policing bodies in
Canada, is committed to a policy of “prohibiting racism” within its ranks by
incorporating anti-racism training and collecting race-based data for travellers
sent into secondary inspection (Pratt & Thompson, 2008). However, in my
attempt to make some these statistics available for analysis, the Border Services
Agency indicated that “the race of the client is not captured as a matter of routine
for any seizure.” Owusu-Bempah (2011), explains that such racial statistics in
Canada’s policing network is not systematically made available to the public.
While a few policing bodies choose to make their race statistics avaible to the
Canadian Centre for Justice Statistics (CCJS), the majority of police forces
refuse to do so outright (Owusu-Bempah, 2011). The opposition policing bodies
express in sharing their race-based statistics likely stems from internalized
notions that racist practices do not exsist and are not representative of their
organization; therefore, the dissemination of race-data is viewed to be irrelevant,
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as they perceive it may contribute to negative views being directed at the police
(Bruce-Jones, 2014).
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CHAPTER 4
Historic Legal Marginalization and Representations of Racialization

The Progression of Cannabis’s Legal Status in Canada
Canada’s first criminal prohibitions on mind-altering substances was
contained in the 1876 “Indian Act,” a piece of legislation intended to regulate
every aspect of First Nations peoples’ lives. In 1886, the act was amended to
prohibit Canada’s indigenous population from purchasing, possessing, and
consuming alcohol (Susan & Connie, 2014 pp. 38). In a direct act of legislative
racism, if First Nations populations wanted to gain the legal ability to drink or get
involved in civic processes, they must formally renounce their indigenous identity
(Maracle, 1993). The “Indian Act” was never effective in getting people to stop
consuming alcohol, instead it functioned to arrest and incarcerate thousands of
indigenous people (Susan & Connie, 2014 pp. 38). Beyond the racist colonial
impositions set against First Nations groups, Canadian politicians similarly
demonized the social practices of other foreign groups. This resulted in the
development of similar policies defining common cultural practices as deviant,
and therefore subjecting them to criminal sanctions (Susan & Connie, 2014, 39).
During the later 1800s and early 1900s, Chinese nationals were enlisted by
the Federal government to help develop Canada’s railroad. Chinese settlers were
known to engage in recreational opium use, a practice that was sometimes
praised and adopted by local Canadian politicians (Susan & Connie, 2014, 39).
Many chose to settle, and following a sustain period of broad societal racism,
tensions resulted in the 1907 Vancouver race riots. Following the riots, Prime
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Minister Mackenzie King was contacted by the “Anti-Opium League,” they
lobbied for the criminalization of opium, and the Prime Minister took interest
(Susan & Connie, 2014 pp.40). Multi-lateral organizations formed to unify
perceptions of the drug threat. Addiction to opium in the context of western
nations was constructed as a threat to capitalism, principles of western
nationalism, and the war effort during WW1 (Susan & Connie, 2014 pp. 40-41).
Prime Minister King adopted and disseminated the argument that the presence of
opium and its use in Canada resulted in the moral degradation of white men and
women (Soloman & Green, 1988; Susan & Connie, 2014 pp.40). In 1908, the
“Opium Act” was enacted, bringing in the second criminal prohibition of mindaltering drugs in Canadian history, and specifically targeting forms of Opium used
more commonly by Chinese setters, with little scientific evaluation supporting
criminalization (Comack, 1986). Pharmaceutical variations of opium and other
drugs such as marijuana used more commonly by white people remained
unaffected (Susan & Connie, 2014 pp. 40).
In the early 1920s, the drug scare was further sensationalized against the
backdrop of media reports. Canadian readers were presented solutions to
imagined problems with the intention to strengthen existing criminal legislation.
Chinese and Black groups were introduced as dangerous drug traffickers,
seeking to corrupt the tenants of white morality (Susan & Connie, 2014 pp. 42). A
systematic analysis on the content of the Vancouver Sun and Vancouver Daily
World in the 1920s found that they were complicit in the acceleration of antiAsian discourses. Asians were attributed to the proliferation of drug consumption,

42

and white people were encouraged to proactively defend themselves from the
looming threat (Carstairs, 2006). Certain articles encouraged the residents of
Vancouver to organize community action groups to gather signatures and petition
politicians to enact and intensify disciplinary policy. The framing of racialized
groups in Vancouver and throughout the rest of Canada functioned to fuel
punitive legislation and bolster enforcement measures against Asians (Carstairs,
2006; Susan & Connie, 2014 pp. 43), including the strengthening of immigration
policies to restrict migration and increase measures to allow for the deportation of
undesirable convicts (Beauchesne, 1993). With the backing of punitive criminal
legislation, the racial profiling of Asian groups by police was common during the
1920s. Between 1908-1934, the majority of drug convictions in Canada involved
individuals with Chinese heritage (Susan & Connie, 2014 pp. 42-43), and many
convicts were deported also deported around this time (Beauchesne, 1993).
In the 19th century, the British empire conducted a study analyzing the
physiological and psychological effects of cannabis use in India because
cannabis consumption was prevalent (Ayonrinde, 2019). In 1894 the Indian
Hemp Drugs Commission subjected the Indian population to this study because
the British government in India needed to refine their colonialist focus on taxation
and legislative issues (Storm, 2019). The interplay of power between British
colonialists and Indian ruling class elites compounded with the growing fear of
cannabis consumption formed the basis that initiated the commission (Shamir &
Hacker, 2001). The commission concluded that moderate cannabis use does not
have serious physiological or psychological repercussions, nor does moderate
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cannabis use contribute to the degradation of social relations in the community
(Susan & Connie, 2014 pp. 44-45). The commissions objectivity and
thoroughness in gathering data and drawing conclusions continues to be praised
for its largely objective methodological approach (Ayonrinde, 2019; Mikuriya,
1968).
The conclusions stemming from the Indian Hemp Drugs Commission did not
withstand emerging anti-drug sentiments against cannabis, and other drugs such
as heroin and cocaine in Canada during the early 20th century. Moral reformers
and media coverage depicting cannabis users as being both racialized and
deranged contributed to the inevitable criminal prohibition of cannabis of Canada
in 1923 (Susan & Connie, 2014 pp. 45). Despite the 1923 criminalization of
cannabis, the very first parliamentary debate on the topic took place in 1938.
Legislators in their discourse largely reflected societal sentiments, including the
opinions of policing agencies, further pushing for more punitive measures against
cannabis by criminalizing cultivation (Susan & Connie, 2014 pp.48). The great
economic depression set in during the early 1930s, and many Mexican nationals
migrated north in search of economic opportunity. This compounded to the
racialized depictions of cannabis use and distribution in Canadian media outlets
(Susan & Connie, 2014 pp. 45-46). Marijuana was quickly associated with
Mexican migrants, and moral reformers asserted the cannabis consumption
contributed to sexual immorality and the deterioration of the moral fabric white
cultural and society is supposedly based upon (Muston, 1987). Even though
punitive discourses directed politicians to act swiftly, the substance remained
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relatively unknown to law enforcement since the inception of the first prohibitive
legislation against marijuana. This accounts for the absence of arrests and
criminal charges between 1923-1937 (Susan & Connie, 2014 pp.47). The initial
criminalization of Cannabis in 1923 is characterized as a spontaneous political
event that made no real difference because for approximately three decades the
substance was practically unknown to law enforcement and most of Canadian
society (Fischer, Ala-Leppilampi, Single & Robins, 2003).
The first arrests for cannabis-related offences in Canada took place in 1937.
Over-time, the rate of cannabis arrests remained stable until the early 1960s
when the rate of criminalization started to increase (Macdonald & Rotermann,
2017; Susan & Connie, 2014 pp. 46). Marijuana consumption was relatively low
and largely unknown in Canada up until the 1960s. During the 1960s era,
cannabis, and a few other drugs, exploded in popularity amongst teenagers and
younger adults, resulting in the development of drug subcultures almost entirely
unknown in the 1950s (Owram, 1996). The era was also heavily characterized by
growing rates of youth delinquency, emerging peace and social movements, and
fringe political ideologies picked up by a minority of young people (Carstairs,
2011). The media Increasing attention was given to this phenomenon in media
reports and public discourses corresponding to an increase in white middle-class
youth engaging in these activities during the early 60s (Susan & Connie, 2014
pp. 50). Politicians shifted their attention to “criminal addicts,” focusing largely on
youth drug consumption. The media once again began to sensationalize the
moral degradation of white middle-class youth partaking in illicit drug activities.
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Law enforcement agencies in Canada once again renewed their calls to
legislators to pass harsher criminal provisions. In 1961, the Narcotic Control act
was enacted, making Canada one of the most punitive regulators of illicit drugs in
the West (Susan & Connie, 2014 pp.50). That very same year, Canada became
a signatory to a multi-lateral agreement called the International Single
Convention on Narcotic Drugs (Bewley-Taylor & Jelsma, 2012). The signatories
of the treaty aimed to collectively stem and eventually eliminate the international
distribution, production, and consumption of illicit non-therapeutic drugs such as
heroin, cocaine, and marijuana (Room & Reuter, 2012).
Rising drug arrests in the 60s, combined with intense media scrutiny and
rebellious youth coming into conflict with law-enforcement resulted in the
divergence and expansion of existing political views. Since the typical cannabis
user in Canada predominantly consistent of white middle-class youth, the issue
was framed as such, thus resulting in new political views largely against the
proliferation of marijuana in society. The Canadian government at the time
responded to the evolving and intensifying discourse around illicit drugs by
establishing the “Canadian Commission of Inquiry into the Non-Medical Use of
Drugs” in 1969 (Susan & Connie, 2014 pp.51). The purpose of the commission
was to examine the nature of public debate around illicit drug subcultures, and to
provide policy recommendations for both domestic and international spheres of
government (Kaplan, 1973).
The commission concluded that media coverage amplified broad feelings of
uneasiness surrounding illicit drugs. Furthermore, it was concluded that the
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medias’ coverage of marijuana was grossly disproportionate to the known
physical harms of occasional and recreational drug consumption (Susan &
Connie, 2014 pp.52). The commission recommended that policy makers take
steps to remove criminal sanctions from marijuana, and impose less severe, noncriminal penalties on other drugs. They even suggested that marijuana should
become legalized (Kaplan, 1973), legally regulating its production, distribution,
and consumption. The Federal government largely ignored the recommendations
of the Canadian Commission of Inquiry into the Non-Medical Use of Drugs.
Canada’s governmental institutions, policing organizations, and Justice branch
rejected all of the commissions’ findings and recommendations (Susan & Connie,
2014 pp.52). These groups saw the criminalization of marijuana as the central
element of their nation-wide anti-drug strategy. The key focus on a proactive antidrug agenda involved the enhanced enforcement of cannabis legislation (Martel,
2006).
In light of the commission’s conclusions, some legislative changes were made
in 1972 to remove some of the most punitive elements to cannabis
criminalization. The Narcotics Control Act was amended to allow for the summary
conviction of those found to be in possession of personal amounts of cannabis.
Further changes permitted the judiciary to exercise extra discretion over
sentencing impositions and granted judges the ability to issue an absolute
discharge for first time offenders (Susan & Connie, 2014 pp.53). The first nationwide drug strategy was issued by the Conservative-led government in 1987
which allocated substantial funding to fuel law-enforcement efforts and to uphold
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prohibitionist policies (Susan & Connie, 2014 pp.54). Central to the nation-wide
drug strategy was an enhanced focus on cannabis users and distributors. This
was accompanied by legislative changes introducing criminal provisions which
further criminalized cannabis by targeting related activities including drug
literature and paraphernalia (Erickson, 1992).
From the 1992 implementation of Canada’s Drug Strategy, the debate around
cannabis prohibition intensified. In the early 2000s, Canada’s Liberal led
government proposed a series of reforms to existing cannabis legislation which
attempted to remove most criminal elements from simple possession cases
(Susan & Connie, 2014 pp.54). Prime Minister Jean Chretien introduced new
legislation to parliament in 2003. Chretien’s proposed reforms consisted of
alternative penalties to criminal sanctions for cases of minor cannabis
possession. The emphasis of reform was to replace criminal consequences
predominantly with fines and some other harm reductive alternatives (Frappier et
al, 2003).
The judiciary contributed to the acceleration of legislative reform throughout
this period following a sustained period of judicial activism for about five years
before Chretien’s 2003 introduction of Bill C-38. In a few specific and high-profile
cases, judges decided that the criminalization of cannabis impaired individuals
with chronic conditions the ability to safely access medical marijuana, in
contravention of their Section 7 charter rights to life, liberty, and freedom. In fact,
higher courts in Canada directed the government to amend criminal provisions to
eliminate barriers medical users face in safely and easily accessing their
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medicine (Fischer et al, 2003). Despite Prime Minister Chretien’s efforts in 2003,
Bill C-38 never passed parliamentary formalities, and it was never reintroduced
to the legislator again (Susan & Connie, 2014 pp.54-55). The status-quo
criminalization of cannabis persisted and even strengthened for some time after
this attempt to reform.
Legal conditions however did change for medical users of cannabis resulting
from the judiciary’s decisions in the conclusion of R. v. Parker. The judges
concluded that people who have a medical need to use marijuana have the right
to safely access and legally possess cannabis (Canada, 2006). In the year 2006,
the governing Liberals were defeated in an election by the Conservative party
achieving minority control (Heard, 2006). Consequently, they newly anointed
governing Conservatives did a complete 180 degree turn from the previous
government by enacting a new national drug strategy that favored crime-control
reforms contradicting public health and harm reductive perspectives (Susan &
Connie, 2014 pp.54-55).
The Conservative-led government’s main method of delivering Canada’s
National Drug Strategy involved funding for enforcement focused on marijuana
cultivation, consumption, and distribution. This was followed by the
implementation of legislation which imposed mandatory minimum sentences
against simple possession and trafficking offences (Susan & Connie, 2014 pp.
55). Under the new provisions, Judges must impose a minimum of one-year
incarceration in simple cannabis cases involving violence or repeat offences, a
minimum of 6 months incarceration for growing 5 or more plants in one’s home,
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and at least two years in cases involving distribution to persons under the age of
12 (Webster, 2012). The RCMP’s anti-drug response program, created in light of
the Canada’s 2007 National Drug Strategy, proactively focused almost
exclusively on clandestine marijuana production facilities and distribution
networks. Between 2007 to 2012, the governing Conservatives allocated $91.5
million dollars to fund these law enforcement efforts. Moreover, between 2012 to
2017, the governing Conservatives intended to allocate $527.8 million dollars to
continue these efforts (Susan & Connie, 2014 pp. 56). However, the
Conservative-led government lost their re-election bid in 2015 to Prime Minister
Justin Trudeau’s Liberal party (Heard, 2015); consequently, initiating a process
that would radically change the legal standing of cannabis in Canada.
In the run up to the 2015 general election, the Trudeau Liberal’s
campaigned on a largely progressive platform which included the nation-wide
legalization of cannabis. As an alternative to the harms inflicted onto youth
stemming from criminal prohibition of cannabis, health experts proactively urged
the Federal government to take steps to legalize and regulate the sale and
distribution of marijuana (Spithoff & Kahan, 2014). Approximately 50% of
Canadian youth reported having easy access to marijuana, and this was
reflected in the fact that Canada had the highest levels of youth consumption
amongst developed nations (Callaghan et al, 2019; Lake & Kerr, 2017). The
promise of legalization hinged primarily on the wellbeing of youth and the
promotion of public health (Liberal Party of Canada, 2015). The Liberals framed
their intentions from a public health perspective, aiming for these main legislative
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objectives; decriminalization, regulation, and the restriction of the substance from
underage youth and criminal organizations (Bear, 2017; Liberal Party of Canada,
2015).
The following year, Canada’s health minister Dr. Jane Philpott addressed
the United Nations General Assembly on the World Drug Problem, and stated
Canada’s intention to legalize cannabis, in contravention of pre-existing multilateral drug control treaties Canada is a signatory too (Bear, 2017; Geller, 2016).
In 2017, Health Canada issued advice on the legalization of cannabis pertaining
to the production, licensing, distribution, packaging and labelling of cannabis
products (Health Canada, 2017), all framed to mitigate the negative public health
impacts stemming from criminal prohibition (Sorge, 2018).
Legalization in Canada required the regulation of all aspects involved in the
cannabis trade from a strict public health point of view. The minimum legal age of
cannabis, for example, had to reflect the health needs of young people whilst
also balancing the need to redirect consumer demand away from black market
sources (Nguyen et al, 2020). Regulating the price of cannabis also needed to
strike a similar balance; if the price of legal cannabis is too high it is effective in
deterring unhealthy levels of consumption; however, if the price is high relative to
its black-market value, demand for cannabis will continue to persist in the illegal
and unregulated market (Mahamad, Wadsworth, Rynard, Goodman, &
Hammond, 2020). The Cannabis Act accounted for these nuances, and it was
drafted in conjunction with public health advice, eventually transitioning Canada
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away from strict prohibition to a heavily involved state-run regulatory system
(Cox, 2021).
The legalization of cannabis was pushed through the legislative process in
2018 by Trudeau’s majority Liberal government (Robinson, Copeland, Pilin,
Meyer, & Krank, 2020). The main stated objectives of the newly minted Cannabis
Act are; to redirect resources from criminal organizations to state regulated
systems, gradually eliminate the illicit cannabis market, reduce the harms of the
substance associated with criminal prohibition, and to reduce the burden criminal
prohibition has placed on the criminal justice system (Cox, 2018). The Cannabis
Act most notably removed all criminal provisions pertaining to the possession of
cannabis in quantities less than 30 grams for personal consumption in adults 18
years of age and older, and it contained regulatory standards governing
production, distribution, and sale (Legislative Services Branch, 2021). The
Federal government is exclusively responsible for oversight over the licensing of
production. The regulation of distribution and sale of cannabis on the other hand
is delegated to the provincial levels of government under the provisions of the
Cannabis Act (Robinson et al, 2020). As of October 17th, 2018, the possession of
cannabis for personal consumption in quantities up to 30 grams is legal in
Canada for adults age 18 or over. Individuals are allowed to share quantities of
up to 30 grams with other adults, they are allowed to purchase cannabis from a
provincially sanctioned retail store, and each household is permitted to grow and
possess up to 4 cannabis plants. Providing cannabis to underage youth,
producing or distributing cannabis for clandestine commercial operations, and
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being in possession of an amount in excess of what is permitted under the law
continues to be subject to criminal sanctions (Government of Canada, 2021).
Provinces are also permitted to exceed the minimum standards contained in the
cannabis act, such as raising the minimum age from 18, reducing the maximum
possession limits, and restricting the public areas in which cannabis can be
consumed (Health Canada, 2021).

Representations of Racialization along the Canada-U.S. Divide
The screening measures undertaken by border officials for incoming or
outgoing passengers is a labour-intensive process, with protective benefits which
are generally contradictory in nature with limited evidence of success in
achieving them (Bitar, Goubar & Desenclos, 2009). In the context of post 9/11
security concerns, scholarly interest in border control analysis has focused
mainly on issues related to international airport operations (Brodeur, 2006; Pratt
& Thompson, 2008; Salter, 2008). The protective measures taken at land and
sea borders, however, are fundamentally different from international border
checkpoints at airports. In Canada, the risks posed at land borders are perceived
to be different from those at airports border checkpoints. For example, drug
smuggling is considered to be of greater risk at airports as opposed to an
international land port of entry. Furthermore, Canadian border services officers
receive advance information of travelers seeking to enter Canada via an
international flight, yet border officers received little to no advance information for
those seeking to enter Canada through any of its land ports of entries (Pratt &
Thompson, 2008). Currie (2003), argues that in the absence of information
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allowing for the pre-emptive assessment of incoming travelers, border services
officers are inclined to depend upon profiling techniques and imagined indicators
of deviant behaviour. This section will examine four land ports of entry traversing
the physical boundaries along the Canada-U.S. divide. These regions are
characterized by their unique histories of racialization as well as its social and
economic importance for Canada.

Buffalo-Fort Erie Land Crossing
The Buffalo-Fort Erie land crossing consists of a bridge, known as the
“Peace Bridge,” traversing the U.S.-Canada border across the span of the
Niagara river connecting Buffalo New York to Fort Erie Ontario. This region, in
the United States is the Western portion of New York State, and in Canada as
the Southern portion of Ontario’s Golden Horseshoe (Defining the Region's
Edge, 2007). Roughly 9.7 million inhabitants are estimated to reside in the
Niagara border region on both sides. Residents living in Canada travel to New
York State, and U.S. travelers go to Ontario primarily for business and leisure
(Defining the Region's Edge, 2007).
The Niagara border region is also characterized by a significant history of
racial diversity, and tension. The region once embraced slavery, forcibly returned
clandestine slaves to the U.S., and took part in the practice of segregating black
people (Helleiner, 2012; Cooper, 2009). The evolution of the border also
fundamentally challenged indigenous sovereignty, by impeding on freedom of
movement between communities straddling the Canada-U.S. border (Grinde,
2002). A foreign student crossing into Canada through the Niagara corridor in
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1999 prompted a lawsuit involving allegations of racial profiling following a
“random” secondary inspection. This lawsuit resulted in the Border Services
committing to “prohibiting racial profiling” by appointing people to administer antiracism training, and to collect race-based data for travelers sent for secondary
examination (Tanovich, 2006; Pratt & Thompson, 2008). However, the Canada
Border Services Agency have yet to implement the wide-spread collection of
race-based statistics. Border officers neither deny, nor persistently admit the
wide-spread and detailed collection of personalized identifiers. Senior managers
working with the CBSA advise junior officers on emerging trends based in
anecdotal data and trends within localized working environments (Pratt &
Thompson, 2008).

Cornwall Island & The Jay Treaty
The Akwesasne Mohawk nation occupies an area of land straddling the
Canada-U.S. border where residents deal with a history of colonial impositions
whilst opposing the restrictions to the freedom of movement caused by colonial
boundaries (Pratt & Templeman, 2018). Cornwall island, in Ontario, is home to
the Northern most community of the Akwesasne Mohawk nation, connecting
Canada and the United States via the Seaway International Bridge (Morris,
2011). In 2009, the Canadian government gave CBSA officers permission to
possess 9mm handguns, and the residents of Cornwall island opposed the
presence of armed officers on their territory. They viewed the practice as a
fundamental challenge to their sovereign integrity; consequently, the CBSA
relented to mounting pressure from the community by displacing their inspection
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facility to mainland Canada, just off the island and the Akwesasne Mohawk
territory (Morris, 2011). Therefore, despite falling on the Canadian side of the
boundary, residents of Cornwall island are compelled to cross the CBSA
inspection facility in order to continue travelling through Canada (Balakrishnan,
2019). This effectively funneled all Canadian bound traffic from the U.S., but it
more consequently, forced the residents of Cornwall island through customs and
immigration inspections, despite starting their journey from Canada (Morris,
2011).
The Jay Treaty, ratified in 1794, in the United States, afforded Indigenous
people the right to traverse the international boundary for the purposes of leisure,
study, or employment so long as one is able to substantiate being of at least 50%
indigenous heritage (First Nations and Native Americans, 2017). The Mohawk
Council of Akwesasne, and other indigenous communities, argue that their right
to cross the international boundary pre-dates the establishment of the CanadaU.S. border (Black, 1999; Dyck & Patterson, 2019). However, the Jay Treaty only
applies in one direction (U.S. bound travel) as Canada has yet to formally ratify
and recognize the treaty (Dyck et al, 2019). Moreover, “status-Indian certificates”
are not recognized for air travel between Canada and the United States, only
passports containing nationality identifiers hold that official designation
(Government of Canada; Aboriginal Affairs and Northern Development Canada;
Communications Branch, 2019). In sum, the divided Akwesasne Mohawk
community, although internally seen as one community, has to contend with the
practicalities of living and working under a persistent state of border surveillance.
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Travel within the same community is unnecessarily difficult when wanting to
engage in basic daily activities (Dyck et al, 2019). This type of coercion against
indigenous groups in Canada stems from the processes of colonial statebuilding, and manifests in the form of excessive policing.
Policing in Canada is an instrument of colonial oppression, legitimized
using the notion of imposing the “rule of law” over settled territories. Historically,
Canadian police had a significant amount of leverage over indigenous
communities because of the practical authority gained by being centrally
organized and having larger numbers (Nettelbeck & Smandych, 2010). The
RCMP were complicit in the forced removal of Indigenous children from their
families, only to place them in residential schools. The RCMP were also complicit
in finding, retrieving, and forcefully returning truant children (LeBeuf, 2011). The
brutality of the RCMP’s actions was merely an attempt to “assimilate” Indigenous
children by forcefully removing them from their native culture, language, and
identity (Kiedrowski, Jones, & Ruddell, 2017). Indigenous communities are also
plagued by exceptionally high rates of crime; therefore, generating high demands
for police services (Ruddell & Litopoulos, 2011). The colonial nature of policing,
however, makes it so that Canadian police treat indigenous victims of crime,
especially indigenous women, much like the criminals themselves (Rhoad, 2013).
Indigenous women in Canada, relative to other Canadian women, come into
conflict with the criminal justice system more often, and they are also more likely
to be a victim of excessive force by the police (Rhoad, 2013). Canada’s
aboriginal population have come to understand violence against their people as
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belonging to a long historical pattern of directly targeted ritualized state
interference (Canada's apartheid: racism impacts…, 2006).

Windsor Land Crossings
The city of Windsor is both Canada’s southernmost city and its
southernmost border with the United States, with an estimated 300,000
inhabitants situated south of the Detroit River (Vingilis et al., 2006). The
Ambassador Bridge is the most significant of the two crossings in Windsor,
handling approximately one quarter of all economic trade between Canada and
the United States, with approximately 10, 000 trucks crossing on an average day.
The Windsor-Detroit tunnel is the only other land crossing connecting the two
cities, hosting a significant amount of car and other non-commercial traffic
(Luginaah, Fung, Gorey, & Khan, 2006). Despite the national and economic
importance of the Windsor-Detroit crossings, communities on either side of the
divide are characterized by fear of moral delinquency driven by juvenile disorder,
and racially charged violence. Many attributed these problems in their community
to the border, by blaming “outsiders” who traversed the boundary for importing
their issues (Karibo, 2015).
Racial tensions in Detroit had been on the rise throughout World War II,
but in 1943, tensions manifested into race riots (Tyrell, 2015). Patterns of crossborder interactions between the residents of Windsor and Detroit have often
neglected the region’s economic, social, and structural race issues (Darroch,
2014). As Karibo (2015) illustrates, many in both cities cross the border to
participate in illicit activities. Many white Americans from Detroit, partook in the

58

services of Canada’s sex-industry. White Detroiters would avoid engaging with
local sex-workers to seek the comforts of male-privilege in Canada’s
predominately white sex-work industry (Karibo, 2010). The region’s rich cultural
collectivity is characterized by heavily stratified economic, social, and racial
inequalities. Windsor’s racial diversity is comparable to that of Detroit’s, and
Windsor is an embodiment of Canada’s sanctuary, by historically settling black
slaves who defected from the United States (Dlamini, Wolfe, Anucha, & Yan,
2010). The lives of individuals and communities around border zones are
uniquely characterized by external national and geopolitical factors (Bejarano,
2005). This assertion accurately reflects the dynamic nature living in the
Windsor-Detroit borderland region.
Discriminatory Practices at The Border in Canada
The Canada Border Services Agency [CBSA] is an agency of the Federal
government established in 2003. The main enforcement priorities of the CBSA
are focused primarily on national security and public safety issues (CBSA,
2021).The CBSA employees about 7200 officers working at 1200 points across
Canada, and 36 locations outside of Canada. They investigate and enforce
border regulations under the provisions of more than 90 pieces of legislation,
most notably the Immigration and Refugee Protection Act (Atak, Hudson, &
Nakache, 2019; CBSA, 2021). Immigration policies are enshrined in both
provincial and federal legislations (Banting, 2011), allowing for the differential
enforcement and outcomes of immigration policies between Canadian provinces
(Gilbert, 2009). The CBSA are granted the power to deny entry into Canada
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anyone they deem inadmissible under the provisions of the Immigration and
Refugee Protection Act [IRPA] (Atak et al, 2019; Immigration and Refugee
Protection Act, 2019), and they are responsible for detaining and deporting
foreign nationals perceived to pose a threat to national security in Canada
(Bhuyan, 2012).
Canada border officers work as front-facing bureaucrats having to deal
with the public (Boucher, 2015), facilitators of intelligence led strategies which
inform everyday enforcement decisions (Boyce, 2018), and they are influenced
by the nuances of their local working environment which has a differential impact
on enforcement throughout Canada (Atak et al, 2019; Makaremi, 2009). As an
organization, the CBSA have been subject to accusations of mistreatment and
being excessively intrusive on the personal privacy boundaries of the travelling
public (Bhuyan, 2012). They are also the only policing agency in Canada that
operates in the absence of any sort of civilian oversight organization (Sankar,
2017). The expanded discretion of border officers in Canada (Pratt, 2010; Pratt,
1999; Pratt & Thompson, 2008) intersecting with their administrative powers in
impose criminal sanctions (Stumpf, 2017), provides officers with an array of
options when dealing with undesirable foreign nationals, including the power to
force compliance (Aliverti, 2012; Atak et al, 2019).
The legislative disintegration relating to immigration and customs
enforcement between Federal and Provincial levels of government (Gilbert,
2009), in conjunction with contemporary notions of citizenship, produces inequity
in upholding the social rights of non-citizen residents and travellers (Bhuyan,
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2012). The increasingly punitive sanctions for violations of immigration law
requires the increasing intrusion of criminal justice measures. The criminal
consequences for breaching immigration protocol in Canada has never been so
severe, and procedurally, non-citizens are not entitled to the same levels of
procedural fairness and protections available to their citizen counter parts
(Stumpf, 2017).
Since the September 11th 2001 attacks on the United States, race,
gender, and class make the differential effects of border enforcement particularly
visible (Basham & Vaughan-Williams, 2012). The Canada-U.S. Smart Border
declaration following the September 11th attacks committed the bi-lateral
responsibility of both nations to render the border a secure zone. This involved
border officers facilitating the movement of low-risk individuals and commerce
while identifying and pre-emptively managing threats on their way to North
America (Cote-Boucher, 2013). Law-enforcement officers often receive training
on mitigating high-risk, yet low probability events (Rahr & Rice, 2015). As border
officers were progressively given extra tools and resources to carry out their
duties; such as being provided with firearms, expanded legislative powers, and
access to databases and technologies to aid in the assessment of risk, they were
simultaneously trained to increasingly presume that the traveling public are
dangerous and volatile individuals in need of increased scrutiny and intrusive
treatment (Heyman, 1995).
The immigration and customs branch of governments in the West
transcends foreign relations, social policy, and criminal justice spheres; therefore,
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when risk is perceived, the use of coercive criminal justice powers becomes
increasingly justified (Hornqvist, 2004). Managing, mitigating, and targeting
perceived risk has become the primary focus of immigration and customs
services (Hornqvist, 2006). Likewise, the CBSA asserts their main focus is on
managing risks pertaining to national security and public safety issues (CBSA,
2021). Tackling risk is a predictive process that attempts to determine who will
get caught (Mayson, 2019) breaking immigration and customs policies. This
involves the creation of risk profiles, which mainly consists of perceived
indicators of offending behavior (Goddard & Myers, 2016). However, scientifically
demonstrating biased practices in border enforcement is difficult due to a lack of,
or the suppression of race-based data in Canadian law-enforcement (Millar &
Owusu-Bempah, 2011).
Once a traveler presents themselves at any international point of entry,
they become known to state officials, and they get sorted on the basis of
nationality and other perceived indicators of risk (Pickering & Ham, 2013). The
rendered visibility of certain types of people at the Canadian border, in
combination with broad systemic issues of coercive social control embedded in
the criminal justice system (Moffette, 2021), makes inevitable the use of
racialized risk knowledges informing the day-to-day immigration and customs
enforcement decisions of Canada Border Services officers (Pratt & Thompson,
2008). In the application of risk profiles, Canadian Border officers have
acknowledged their dependence on overlapping nationality and racial indicators
in an attempt to rise to the legal standard of “reasonable suspicion,” to escalate
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intrusive investigative measures against suspected travellers (Pratt & Thompson,
2008; Pratt, 2010). The standard of “reasonable suspicion” at the border strives
to make a rational justification by referencing an objective legal standard, but
these are subject to the restraints of “trade knowledges” depending on the depth
of experience and training of any particular officer (Levi & Valverde, 2001). The
combination of low-level frontline subjective risk knowledges, personal
worldviews, and experiences on the job, in conjunction with the utilization of
expert evidence and personal awareness in developing reasonable suspicion in a
frontline capacity risks the involvement of racialized and moralistic riskknowledges (Pratt & Thompson, 2008; Valverde, Levi & Moore, 2005).
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CHAPTER 5
Discussion & Conclusion

Discussion
This thesis was originally intended to be a quantitative analysis of racebased data collected at four of Canada’s most prominent international land ports
of entry along the U.S. boundary. These were the Ambassador Bridge and
Windsor-Detroit tunnel in Windsor Ontario, the Peace Bridge in Fort Erie Ontario,
and the Seaway Bridge coming into the Akwesasne Mohawk nation on Cornwall
Island in Ontario. These locations were selected for their social and economic
importance to Canadian society as well as their individualized histories of
racialization. An access to information request had been made to the Canada
Border Services Agency. The primary intention behind the request was to explore
the relationship between the static variables of nationality and race against the
dynamic variables of seized illicit substances defined by type, quantity, and
weight.
From these four ports of entry, I had requested data for contraband
seizures defined by type, quantity, enforcement action taken, race, and
nationality of intercepted travelers. Although most of the information obtained
through this access to information request was provided, it was missing race
data, a key element required for this analysis. This data should be recorded in
every encounter they have with travelers pulled into secondary inspection as a
result of civil action alleging racial discrimination, yet the CBSA does not actively
collect this data (Pratt & Thompson, 2008). In my correspondence with the
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Access to Information Analyist with the CBSA, I inquired about the inclusion of
race statistics. They responded by saying: “the race of the client is not captured
as a matter of routine for any seizure.”
Drawing from the literature presented in this thesis, opportunities for
discriminatory practices surrounding the continued prohibition of cannabis at
Canada’s borders persists. However, the true extent of this phenomena cannot
be known in the absence of race-based statistics. The quantitative component of
this research was limited by the exclusion of such data. Future research
analyzing the risk of border racism should be directed to focus on reliable
quantitative indicators accompanied by qualitative explanations exploring the
structural and systemic issues resulting in the discriminatory application of the
law at Canada’s international ports of entry.

Conclusion
The ramifications of continued criminalization of cannabis at the
Canada/US border for minoritized peoples are theoretically clear if empiricallyuntested. The criminalization of racialized travelers would likely continue at
Canada’s international points of entries as the status-quo of criminal justice
practices remains unchanged since Canada implemented the nation-wide
decriminalization and regulation of personal-use recreational cannabis. Although
Canada’s constitution does not allow for the implementation of laws which are
discriminatory in nature; prohibitions on mind-altering substances in Canada
evolved from racist legislation intended to target particular people groups. The

65

evolution of those laws and the practices upholding them are present in modern
day criminal justice processes that are characterized by systemic issues.
In the presence of documented structural issues ultimately afflicting
racialized individuals and groups who come into contact with the criminal justice
system; the legalization of cannabis in Canada was framed, in part, to mitigate
those systemic issues. Although external geo-political factors, such as specific
multi-lateral anti drug agreements Canada is a signatory to, may play a larger
role when it comes to legal and legislative considerations concerning Canada’s
international borders. Canada’s government failed to explore and intervene in
issues arising from the continued prohibition of cannabis at the border. Thereby
allowing for the risk of racialized practices pertaining to cannabis at the border to
continue, contradicting the socially conscious principles proclaimed by Canada’s
governing Liberals in their push to decriminalize and regulate all aspects of
cannabis production, distribution, and consumption.
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